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Abstract

This study is titled arbitrary Clauses in a bank loan contract in Palestine
in order to achieve a primary goal, which is to determine the legal
foundations and mechanisms for dealing with arbitrary conditions in a
bank loan contract. The researcher uses in order to achieve the above-
mentioned goal, the comparative descriptive analytical method.

The study's problem was to examine the extent to which the Palestinian
legislator provides effective legal rules to limit arbitrary Clauses in a
bank loan contract, depending on their importance, as a result of the fast
pace of loaning and the fact that there are two parties to the contract,
one stronger than the other, requiring legal and judicial protection for
the weaker party, the borrower. The study concluded by defining the
concept of arbitrary Clauses in a bank loan contract emphasizing that
the law, as well as the judiciary, provide a set of techniques and means
including legal and judicial by which the concept of arbitrary condition,
notably that which breaches laws and regulations, may be handled. As
well as the condition that contradicts the requirements of achieving
contractual balance, in support of the principle of contractual justice.
Nonetheless, the legal and judicial protection of the borrower from
arbitrary conditions becomes contaminated with flaws, specifically
when judicial intervention is related to the necessity of fulfilling the
arbitrary condition in light of the contract description of adhesion. It is
possible that the bank loan contract contains arbitrary conditions
without being represented as an Adhesion contract. This is why
expanding the scope of legal and judicial protection for the borrower is
necessary. Perhaps this is why we talk about ""semi-adhesion™ contracts,
which might be used to bank loan contracts because they aren't tied to
a service or a monopolized product. In light of not overlooking the
lending party's economic and contractual influence, this can
occasionally result in a contractual imbalance, which is contradictory to
the needs of freedom and contractual justice.

The study made a number of recommendations, the most notable of
which is, on one hand, calling the Palestinian legislator to emphasize



that the bank loan contract is not one of the adhesion contracts, as well
as the importance of not linking the arbitrary of the bank loan contract
to the fulfillment of the aforementioned contract's description of
adhesion. On the other hand, the Palestinian legislator must create
efficient tools to protect the borrower because the bank loan contract is
one of the models with terms that are partially subject to negotiation.
As a result, the competent authorities must examine the content of these
contracts in order to clear them of suspicions of arbitration directed at
the weaker party in the legal relationship, the borrower. In this case the
competent authority in the banking field is the Palestinian Monetary
Authority, which shall provide specific instructions for dealing with
loan complaints, not to be satisfied with the Monetary Authority's
publications, emphasizing the need of establishing a legal framework
for dealing with the aforementioned complaints.
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